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Distance Marketing of Financial Services —
evaluation of EU rules
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Introduction

The development of a deeper and fairer single market is one of the European Commission’s key priorities.
As part of this objective, the European Commission is working to help consumers to access good quality
financial services offered outside their home Member State.

Directive 2002/65/EC of the European Parliament and of the Council of 23 September 2002 on distance
marketing of consumer financial services (“the Directive”) aims to ensure the free movement of financial
services in the single market by harmonising consumer protection rules governing this area.

The Directive sets out what information a consumer should receive about a financial service and its
provider before concluding a distance contract. For certain financial services, it also gives the consumer a
14-day right of withdrawal. In addition, the Directive bans services and communications from suppliers
that a consumer has neither solicited nor consented to.

The Commission's 2017 Consumer Finance Action Plan sets out different actions to improve consumer
experience in the field of financial services. Of particular note is the Commission’s intention to monitor the
distance selling market. This will enable the Commission to identify potential consumer risks and business
opportunities in the market and, on that basis, decide whether there is a need to amend the requirements
on distance selling (including disclosure).

A first step in this work has been to launch a behavioural study on the digitalisation of the marketing and
distance selling of retail financial services. Over the past years, the retail financial sector has gone
increasingly digital, with new products and actors appearing, and new channels being used. The study
provides valuable insights into the practices used online by providers and how they affect consumer
decision-making.

Since 2002, when the Directive was adopted, several pieces of product-specific EU legislation have been
adopted in the areas of consumer credit, mortgages, payment accounts, payment services, insurance
products and investment products. These acts specify, for instance, the type of information a consumer
should receive about a product and its provider. The legal framework also includes general consumer
protection rules on unfair commercial practices and unfair contract terms, as well as rules on the e-
commerce framework, data protection and e-privacy.
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Some 17 years after the adoption of the Directive, the Commission is launching a second evaluation to
assess whether the Directive is still fit for purpose given all the market developments that have occurred
since 2002. A first evaluation, carried out in 2009, pointed to the efforts made to regulate specific financial
services at EU level and to the need to monitor evolutions in the market, especially given the
development of e-commerce.

This public consultation is an opportunity for consumers, retail financial services professionals, national
authorities and any other interested stakeholders to give their opinions on how well they think the
Directive is functioning.The results of this consultation will help the Commission assess the Directive's
coherence, effectiveness, efficiency, relevance and EU added value.

The consultation consists of two short questionnaires. The first (set out in Part I) is aimed at the general
public. The second (set out in Part Il) is for other stakeholders such as associations, authorities and
financial services providers.

The public consultation will be available in all 24 official languages of the EU.

Shortly after the close of the consultation, the Commission will publish a summary of the contributions
received. In addition, opinions gathered through the public consultation will directly feed into the
Commission’s evaluation of the Directive, providing additional answers to the evaluation questions. The
Commission will summarise the findings of the evaluation in a staff working document, which will include a
summary of all consultation activities, including a specific summary of the open public consultation.
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Part |: Questionnaire for the general public

/f you are not replying as a member of the general public, please go to Part /1.

In this part of the questionnaire, we would like you fo share your experience of researching and
buying retail financial services such as consumer loans, insurance and bank accounts using
means of distance communication such as the internet, telephone or postal services. This part of
the questionnaire does not cover face-fo-face interactions with a financial services provider.

Question 1. In the past 5 years, have you searched for or received information on any of the following
financial services through any of these means of distance communication?

Through an other

) On the . .
On the internet ) Via means of distance
] internet .
using a desktop, using a By phone communications (e.g.
laptop or tablet g post call fax, virtual assistant,
smartphone
other)

Consumer
credits (including [l [l [l [ [
credit cards)

Mortgages [l [ [ 0 o

Insurance
products (e.g. car F F F F F
or home
insurance)

Payment D D D D D
accounts

Investment
products (e.g. [ [ ] [ ]
shares or bonds)

Payment
services (such as F F F F F
money transfer
services)

Personal F F F F F

pension products


https://ec.europa.eu/info/law/better-regulation/specific-privacy-statement_en

Did you also look for information on a service not listed above, or use a means of distance communication
not listed above? If so, please specify which one(s):

500 character(s) maximum

Question 2. What type of information were you consulting?
Advertising on apps, websites, social networks or video-sharing platforms
Information sent to you by emails or text messages
[T Information you requested by email or text messages
[C] Information on comparison apps or websites about similar products
[C] Information about the product on the provider’s website/apps
[ Advertising and other information sent by post
[T 1 don’t remember

If other, please specify:
500 character(s) maximum

Question 3: If you bought the financial service you were looking for, did you complete the transaction
using the same means of distance communication?

) Yes
© No

Question 4. Based on your experience, how would you rate the following statements about the distance
marketing and selling of financial services?

Full Don’
Fully Somewhat Somewhat , y
. disagree t
agree agree disagree
know

It allows me to access more offers
It allows me to access cheaper offers

It allows me to compare offers more
easily

It allows me to access services that are
better adapted to my needs

It allows me to take more time to review
the offers



It means | can access the service 24
hours a day

It saves me time

Other? Please specify:
500 character(s) maximum

Question 5. Which means of communication do you prefer using to purchase financial services?
£ Desktop/laptop
[C] Smartphone
[C] Tablets
"] Phone
[C] Face-to-face
[C] Postal service
[C] Other

Please specify why:

500 character(s) maximum

Question 6. Which type of services do you believe it is appropriate to offer via distance communication?

Don't
Yes No know

Consumer credits (including credit cards)
Mortgages

Insurance products (e.g. car or home
insurance)

Payment accounts
Investment products (e.g. shares or bonds)

Payment services (e.g. money transfer
services)

Personal pension products

Other? Please specify.
500 character(s) maximum



Question 7. When you are looking for a financial service using a means of distance communication, how

important do you consider the following:

Having information about the identity of the service
provider

Having information about the main characteristics of
the service, including the costs associated

Having the right to withdraw from the contract, for
instance if you have changed your mind

Being contacted by a provider of financial services
only when you have given your prior agreement

Not having pre-ticked boxes adding additional
services (such as insurance) to the service you are
looking for

Other? Please specify:
500 character(s) maximum

Very
important

Somewhat
important

Not
important

Don
t
know

Question 8. Thinking about the service itself, what information would you judge important to have to

make your decision?

A description of the service provided

The total price to be paid, including all possible fees
and charges

The potential risks associated to the service (e.g. the
risk of losing the money invested)

The potential gains/revenues stemming from the
service (e.g. for investments)

The existence of additional taxes or costs that the
consumer has to pay to someone other than the
supplier (e.g. to tax authorities)

How long the offer is valid

Very
important

Somewhat

important

Not
important

Don
t
know



The existence of the right of withdrawal and its
conditions

The minimum duration of the contract
The conditions for terminating the contract
Information about applicable law

Information about the language the contract is drawn
up in and about the terms under which the service is
provided

The existence of out-of-court redress mechanisms

Other? Please specify:
500 character(s) maximum

Question 9. Thinking about your answers to Question 8, where you said what information is important to
have, how important would you consider the following statements on the presentation of this information:

Very Not Don’
) Somewhat )
important . important t
important
know

The information must be presented in a format that
enables me to compare it with other products

The information must be presented prominently and
immediately (e.g. in a single block on the webpage
presenting the product)

This information must be presented in a way that is
adapted to the channel (e.g. size of the screen)

| must be able to choose the format in which | can
access the information (e.g. pdf, other)

Other? Please specify:
500 character(s) maximum

Question 10. Thinking again about your answers to Question 8 and what information about the service
you said was important to have, how far do you agree with the following statements about when the
information should be provided?

10



I I don
agree disagree t
know

The information should be provided by default, for instance on the
product’s page on a provider’s website, whether or not | plan to purchase
the product

The information should be provided well before | sign the contract (e.g.
24 hours before)

The information should be provided shortly before | sign the contract (e.
g. 1 hour before)

The information should only be provided together with the contract, when
| am about to sign it

Personalisation of advertising and offers

Question 11. Thinking about tailored advertisements and offers of financial services based on your
online and offline activity (e.g. websites browsed, shopping behaviour), is it something:

I I | don’t
agree disagree know

That is difficult to identify

That enables you to get to find out about services you are
interested in

That enables you to obtain better deals and save money
That is not transparent enough

That could limit your choice of services

Please specify the advantages or drawbacks you see in such practices:

500 character(s) maximum

Finally, we would like your views on and experience of financial services provided by providers
based in an EU country different from the one where you live.

Question 12. Obtaining a financial service from a provider based in another EU country is something that
you...
[T have already done/tried to do
[Z] would do to find better deals
[Z] would not do because you are satisfied with the services and conditions offered in your country/area
[C] would not do because you are unsure about your rights or where to turn to get redress in case of a problem

11



[Z] would not do because of language barriers
[Z] would not do because you prefer face-to-face contact

Other? Please specify:
500 character(s) maximum

Question 12.1 If you have already obtained, or tried to obtain, a financial service from a provider based
in another EU country, how would you describe your experience?

[Z] 1tried to find services available in another EU country but could not access the website.

[Z] 1tried to find services available in another EU country but was redirected to a website that was specific to
the country where | live.

[7] 1 could access the offers but could not understand the information provided about the services.
[Z] 1 could access the offers but could not compare the information provided about the services.

[Z] 1 could access the offers but could not complete the transaction (for instance the transaction was refused
when you provided your place of residence or nationality).

[ managed to obtain the financial service and was satisfied with the outcome.
[ managed to obtain the financial service but it was difficult.

Please elaborate on or highlight any specific problems encountered:
500 character(s) maximum

Part Il: Questionnaire for other stakeholders

Questions on relevance

The relevance criterion in the Commission evaluation looks at the relationship between the needs and
problems in society and the objectives of the Directive. It also involves considering how far the Directive's
objectives correspond to wider EU policy goals and priorities.

As a reminder, the Directive's aims are to:
1- harmonise consumer protection across the EU and guarantee a high level of consumer protection,
which will generate consumer trust in the distance selling of financial services;

2- help consolidate the single market of financial services to ensure the free movement of retail financial
services.

Question 1. Have the following developments changed the provision of distance retail financial services
since 20027

Do
Totall
Totally Somewhat Somewhat disa reye not
agree agree disagree 9 know

12



The use of internet in the distance

i@
marketing and selling of financial services
The use of new devices such as @
smartphones '
The profiling of consumers based on &
personal data '
New market players such as fintech
providers; this includes the use of @

technology to improve and automate the
delivery and use of financial services

The adoption of product-specific

@

legislation
The level of competition in your country @
@

The level of cross-border competition

Please mention any other developments you consider important:

We welcomes the opportunity to provide input to the European Commission’s consultation on the evaluation
of Directive 2002/65/EC on distance marketing of financial services (hereafter DMFSD).

Digitalisation has had a profound impact on all sectors, including retail financial services. The way
consumers interact with banks, payment service providers and other financial firms has changed. Many
traditional service providers have adopted digital tools to diversify their distribution channels through internet
and smartphone apps. New FinTech providers offer traditional financial services (bank account, payment
services, credit, investments) through online channels. Besides that, new types of products and business
models have emerged, such as crowdfunding, automated advice, peer-to-peer insurance.

Consumers’ online and offline behaviour is ever more under scrutiny by service providers and traders.
Financial and non-financial firms strive to collect more and more consumer data in an attempt to predict, with
a higher and higher level of accuracy, their preferences, future behaviour and risk profile. The advent of
open banking will bring the consumer profiling and targeting to the next level.

Digitalisation offers benefits and opportunities to consumers, such as easy access, constant availability of
services and convenience. At the same time, there are several risks. A recent OECD report provides a
useful classification of the risks:

- Market driven, e.g. cybersecurity, privacy-related risks and confidentiality of data, rapid access to
excessively risky and speculative products.

- Regulation and supervision driven, e.g. lack of enforcement and regulatory arbitrage.

- Consumer driven, e.g. sub-optimal financial decisions driven by behavioural biases.

- Technology driven, e.g. flawed and biased algorithms, consumer discrimination and exclusion based
on more granular personalization of risks and products.

Question 2. How relevant/up to date do you consider the following parts and provisions of the Directive in
the current context?

13



Totally
relevant
The scope of the Directive, i.e.
covering banking, credit, insurance, @
personal pensions, investments and '
payment services
The technology-neutral approach of
the Directive
Information to be provided about the @

provider

Information to be provided about the
financial service and its conditions

How information should be provided
over the phone

The existence of a right of withdrawal
for certain services

Cancellation of payments made
through fraudulent use of a payment
card

Ban on unsolicited services

Ban on unsolicited communications

Please explain your responses:

Somewhat
irrelevant

Totally
irrelevant

Do
not
know
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. In case DMFSD is reviewed, Art 3 (Information to the consumer prior to the conclusion of the distance
contract) must be updated and adapted to more recent legislative developments. For example, Art 3.1(4)
should be amended to clarify that the consumer has access to out-of-court redress mechanisms. In addition,
Art 3 should refer to the relevant sectoral laws adopted more recently, such as Directive 2014/49/EU on
deposit guarantee schemes.

. The concept of ‘durable medium’ may need to be reviewed. Back in 2002, consumers may have
believed CD-ROMs are a good idea to store their financial contracts and other documents, yet some
consumers today may not even own a reading device with their notebook/tablet anymore. Contracts may be
important for decades, for consumers, their relatives or caretakers that need to access documents because
of unexpected illness or death. The Commission should look at good practices across Europe.

. The EC behavioural study published together with this consultation provides a very useful insight into
the problems facing consumers when shopping for financial services online. The behavioural tests revealed,
among others, some practices of misleading information, the omission of key conditions in the advertising
and pre-contractual stage, practices of highlighting positive features of the products while giving less visibility
to less favourable features such as costs and risks. Based on these findings the study provides
recommendations on how to improve the quality of information provided to consumers and adapt it to the
digital environment (recommendation 2). We strongly supports this recommendation: information provided to
consumers must be reliable, relevant and timely. That said, improving the quality of information cannot be a
panacea to solve consumer problems in financial services. We urge the EC to ensure that financial
institutions prioritize consumer needs and expectations when designing and distributing their products (see
our response to Q3).

. Right of withdrawal is very important for consumers, especially when it comes to important financial
contracts. The provisions on the right of withdrawal (Art 6) exclude several financial products (e.g. foreign
exchange, transferable securities, units in collective investment undertakings) plus give an option to member
states to exempt some other products (e.g. mortgage credit). The Mortgage Credit Directive adopted in 2014
provides that the borrower should have either a reflection period before signing the mortgage contract or the
right of withdrawal. Art 14 of the Consumer Credit Directive also provides consumers the right of withdrawal
for both online and offline credit contracts. A review of DMFSD could be an opportunity to assess whether
the right of withdrawal should cover all important financial contracts (in terms of length and financial
implication) that consumers purchase online and offline, including the contracts signed outside the premises
of financial service providers and intermediaries.

. Art 8 related to payment fraud is obsolete since the Payment Services Directive 2 contains provisions
to protect consumers in such situations. Furthermore, Art 8 refers only to payment by card, while the EU
retail payments market developed significantly since 2002, and many new providers and payment solutions
entered the market. Art 8 should be removed. It is worth adding that we advocate for improving and
harmonizing consumer protection (security and liability) across all means of payment, including credit
transfers. In addition, we consider that PSD2 RTS on strong customer authentication and secure
communication contain some flaws.

. Art 9 (Unsolicited services) makes the ban on unsolicited services conditional on the existence of tacit
renewal of distance contracts. We consider that there should be a straightforward ban on unsolicited
marketing and sales, both online and offline

. Art 10 (Unsolicited communications) also needs amendments. First, para 2(a) provides that
“unsolicited distance communication may be used if the consumer has not expressed his manifest
objection”. As already stressed above, any unsolicited communication by financial service providers should
be forbidden, in line with Art 13 of the ePrivacy Directive which provides that unsolicited communications are
subject to opt-in as a general rule (see our response to Q11). Second, Art 10 refers to fax machines’ which
are unlikely to be used for financial marketing and advertising nowadays. Therefore, Art 10 and the whole
directive should be adapted to technological developments (or alternatively should be formulated in a
technology-neutral way).
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Question 3. Are there any issues which the Directive currently does not address but you consider should
be addressed?
@ Yes
7 No
' Don't know

If you answered “yes”, please specify:

It's important to ensure that DMFSD and its possible review do not create discrepancies between essential
consumer rights online and offline.

The following new provisions would help filling gaps in financial consumer protection legislation:

. Most financial products (even the basic ones) are complex and not easy to understand for average
consumers. We urge the EC to introduce rules on product oversight and governance for financial product
manufacturers and distributors: a) When designing products, financial institutions should take consumer
interests, objectives and characteristics into account; identify the target market; test products with
consumers before launching them on the market; monitor products once they are brought to market and take
timely corrective measures to prevent consumer detriment; b) Products should be provided only to the
relevant target market; c) Product distributors should assess the suitability of annex products, such as
insurance, to the consumer’s needs and expectations.

. We also support the EC behavioural study’s recommendation to develop simpler financial products
(recommendation 3). This recommendation is presented as a measure to protect vulnerable consumers. A
possible review of DMFSD could be an occasion to develop an EU level framework with key principles for
simple and standardized financial products.

. Besides product complexity, one of the fundamental problems facing consumers is poor quality
financial advice. Financial “advice” today is, in most cases, nothing more than a commission-driven sales
talk aimed at extracting maximal profit from consumers. A possible DMFSD review could consider adopting
measures to ensure that advice (both human advice and robo-advice) is of good quality and trustworthy.

. Financial services comparison tools play an important role in helping consumers to choose the right
products and services. The way comparison tools perform impacts market competition and consumer
outcomes. The revised DMFSD should therefore ensure that online comparison websites and tools are of
good quality, impartial, trustworthy and do not mislead consumers. The revised DMFSD should adopt
horizontal rules for all financial services comparison tools.

. A possible review of DMFSD should consider putting limitations on marketing of toxic and excessively
risky products to consumers. For example, payday loans (short-term high-cost loans) are mainly distributed
through online channels. It's widely known that these loans specifically target low income consumers who
struggle to make their ends meet. So, payday loans do not help those consumers, but rather aggravate their
financial situation.

. Cross-selling practices (especially tying) can cause significant consumer detriment (limited choice, non-
transparent and high costs, poor value-for-money). See for example, huge detriment stemming from cross-
selling of payment protection insurance (PPI) with credit across EU countries. Currently, rules on tying are
fragmented across EU product-specific laws (Payment Accounts Directive, Mortgage Credit Directive,
Insurance Distribution Directive). It would be relevant to harmonise those rules by imposing a horizontal ban
on tying.
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. Linked to tying and bundling, the practice of ‘pre-ticked boxes’ is harmful to consumers and should be
forbidden. The EC bahavioural study recommends addressing this issue through legislation (p.118). Thus, to
be sure of avoiding the potential detriment that might be caused by this practice, similar rules prohibiting it
could be applied to financial services (although it should be noted that specific national level legislation
banning the practice may already be in place in specific countries).”

. A possible review of DMFSD could be an occasion to harmonise the rules related to contract
termination across financial services. We believe that consumers should be able to switch freely between
financial service providers, and that a ban or cap on contract termination/switching fees should be introduced
across all financial products.

. Artificial intelligence and data analytics impact all sectors, including retail finance, e.g. algorithmic
credit scoring, more granular risk analysis in insurance sector, fraud prevention based on payment data
analysis, robo-advice, etc. A key impact of digitalisation is that financial services providers can target and
personalize their offers to consumers. With the rise of technology based on Al and open banking, this trends
towards targeting and personalization will only increase.The revised DMFSD should safeguard financial
services consumers from risks related to these tools, such as risk of discrimination and exclusion.

Questions on effectiveness

The effectiveness criterion in the evaluation considers how successful EU action has been in achieving or
progressing towards its objectives.

Question 4. How effective are the following aspects/features of the Directive at ensuring consumer
protection and contributing to the completion of the single market?

Do
Ver Ver
.y Somewhat Somewhat . y not
effective . ) ) ineffective
effective ineffective know

The horizontal scope of the Directive,
i.e. covering banking, credit,
insurances, personal pensions,
investments and payment services

The technology-neutral approach of
the Directive

The level of harmonisation

Information to be provided about the
provider

Information to be provided about the
financial service and its conditions

How information should be provided
over the phone
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The existence of a right of withdrawal

=)
for certain services

Cancellation of payments made
through fraudulent use of a payment L = L @
card

Ban on unsolicited services Lo o @

Ban on unsolicited communications Lo o @

Please specify:

One of the key findings of the EC behavioral study published together with this consultation is that many
online sales practices are not in line with horizontal (UCPD, UCTD, GDPR, e-Commerce Directive) and
sectoral EU laws currently in place. For example, legal jargon and complexity of terms was observed for all
products, which is problematic vis-a-vis Art 7(2) of the UCPD obligation to provide the information in a clear
and comprehensible manner (p.50 of the study). Another example, practices emphasizing the availability of
promotional offers should be advertised as such, and the conditions to benefit from them should be clear, in
conformity with Art 6(c) of e-Commerce Directive.

These findings confirm once again that even best laws cannot be a game changer for consumers if not
properly enforced. We strongly support recommendation 1 of the EC behavioural study: Ensure that existing
legislation is rigorously enforced to maintain a level playing field for all market actors and to protect
consumers. For many years we have been raising the alarms over the fact that the quality of supervision and
enforcement is hugely divergent across EU countries. We support BEUC calling on the EU institutions to
enable supervisory convergence to ensure that EU laws translate into effective protection of all EU
consumers. The European Supervisory Authorities (EBA, ESMA, and EIOPA) are in a good position to lead
the supervisory convergence work. The ESAs recent reform provided them with a stronger consumer
protection mandate that they should now make full use of, e.g. they will be able to coordinate mystery
shopping activities of national competent authorities (Art 9 of revised ESAs Regulations).

In a digitalized world and following recent legislative reforms (such as PSD2), sectoral frontiers become
increasingly blurred. Thus, tech giants offer financial services and are among the actors of the open banking
ecosystem, insurance products are offered as part of energy packages, and the provisions of the new data
protection legislation (GDPR) impact the practices of all market actors. Against this background, cross-
sectoral cooperation among EU and national regulators and supervisors (financial, data protection,
horizontal consumer protection, energy sector supervisors) becomes increasingly important. A formal
cooperation framework should be set up for that purpose. For example, the ESAs have recently been
mandated to cooperate with the European Data Protection Board to avoid duplication, inconsistencies and
legal uncertainty in the sphere of data protection (Art 9 of revised ESAs Regulations).

Besides that, close international cooperation among regulators and supervisors is more relevant than ever.
Dangerous and speculative products (e.g. payday loans, crypto-assets, speculative investment products)
can reach consumers very easily through social media platforms and other online channels. Since the
internet has no borders, foreign providers, including the non-European ones, can easily target EU
consumers. This presents a challenge for regulators and supervisors at global level and calls for
international cooperation in order to reduce the opportunities for regulatory arbitrage and forum shopping.

Questions on efficiency



When deciding whether to introduce a sector-specific regulation, the EU faces the challenge of balancing
the potential benefits of the regulation against its potential costs. In the case of the Distance Marketing of
Financial Services Directive, these costs include direct costs incurred by the financial service providers on
compliance and administration, the national authorities' enforcement costs and the costs incurred by other
businesses involved in distributing these services.

Question 5. How would you rate the costs resulting from the Directive?

\Y Not Do
er
y Somewhat not
costly costly
costly know

Information to be provided about the provider

Information to be provided about the financial service
and the conditions attached

How information should be provided over the phone

The existence of a right of withdrawal for certain
services

Cancellation of payments made through fraudulent use
of a payment card

Ban on unsolicited services

Ban on unsolicited communications

Please explain your responses.

We consider this question inappropriate.

Question 6. To what extent are these costs generated by the Directive rather than by product-specific
legislation?

We consider this question inappropriate.

Question 7. How would you rate the following benefits of the Directive?

Ver Not Do
,y_ Somewhat . not
beneficial . beneficial
beneficial know
Information to be provided about the provider © @
Information to be provided about the financial @
service and the conditions attached '

How information should be provided over the phone ® @
The existence of a right of withdrawal for certain @

services
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Cancellation of payments made through fraudulent
use of a payment card

Ban on unsolicited services o @

Ban on unsolicited communications © @

Please explain your responses.

See our responses to previous questions (regarding the provisions that need to be reviewed, proposals for
new provisions, need to enhance enforcement and cross-sectoral cooperation among regulators and
supervisors).

Question 8. To what extent are these benefits generated by the Directive rather than by product-specific
legislation?

Product-specific EU laws (PSD2, PAD, MCD, IDD, MiFID, etc.) are more recent and therefore reflect better
the latest market and technological developments. However, there is a merit in considering the
harmonization of some horizontal principles across financial products and markets (see our response to Q3).
We invite the Commission to take our proposals into account when considering a review of DMFSD.

Question 9. Overall, do the benefits of the Directive outweigh its costs?
] Yes

[C1 No
Tl No opinion/Don't know

Please specify:

We consider this question inappropriate.

Question 10. Are there any areas in the Directive where there is room for simplification or reduction of
costs? Please specify:

We consider this question inappropriate.

Questions on coherence

The evaluation of coherence involves looking at how well different actions work together. Since the
adoption of the Directive, several product-specific pieces of legislation have come into force, covering
consumer credit, mortgages, payment accounts, payment services, insurance products and investment
products. Other pieces of legislation interacting with the Directive include general consumer protection
rules on unfair commercial practices and unfair contract terms, and those pertaining to the e-commerce
framework and data protection.

Question 11. To what extent is the Directive coherent with other EU legislation:
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Very Very

Somewhat Somewhat ) not
coherent ) incoherent
coherent incoherent know
Consumer Credit Directive (CCD) @ ® © @ ®
Mortgage Credit Directive (MCD) @ ® © © )
Payment Accounts Directive (PAD) @ © © © )
Payment Services Directive (PSD) ® © @ © ®
Insurance Distribution Directive (IDD) @ ® © @ ®
Market in Financial Instruments & & . = .
Directive (MiFID) ' . ' ' '
Undertakings for the collective
investment in transferable securities @ © © © (@]
Directive (UCITS)
Key information documents for
packaged retail and insurance-based @ P P . &
investment products Regulation _ . . . .
(PRIIPS)
Prospectus Regulation @ ® © ® (@]
Alternative investment fund @ P, P P &
managers Directive (AIFM) ' . ' ) )
Unfair Commercial Practices @ . P, P P
Directive (UCPD) ' . ' ) )
Unfair Contract Terms Directive @ P, P P &
(UCTD) ' . ' ) )
General Data Protection Regulation @ . P, P P
(GDPR) ' . ' ) )
ePrivacy Directive (EPD) © © @ (&) ®
e-commerce Directive (ECD) ® @ @ @ ®
Geo-blocking Regulation ® ® @ © ©

For each of the legal acts listed above, please specify in which respect(s) you consider it is coherent or
not with the Directive:

. DMFSD Art 8 related to payment fraud is not coherent with the Payment Services Directive 2 (PSD2).
PSD2 contains provisions to protect consumers in case of payment fraud. Furthermore, DMFSD Art 8 refers
only to payment by card, while the EU retail payments market developed significantly since 2002, and many
new providers and payment solutions entered the market.

. We have not identified incoherence between DMFSD and UCPD, UCTD, MCD, CCD (see also our
position on the CCD evaluation), PAD, IDD, MiFID, UCITS, PRIIPs, AIFMD, Prospectus Regulation, GDPR.
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https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM%3Aco0001
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32014L0017
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32014L0092
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32015L2366
https://eur-lex.europa.eu/legal-content/en/TXT/?uri=CELEX%3A32016L0097
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0065
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32014L0065
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32009L0065
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32009L0065
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32009L0065
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32014R1286
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32014R1286
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32014R1286
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32017R1129
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32011L0061
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32011L0061
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32005L0029
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A32005L0029
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A31993L0013
https://eur-lex.europa.eu/legal-content/EN/TXT/?qid=1532348683434&uri=CELEX:02016R0679-20160504
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=celex%3A32002L0058
https://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32000L0031
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:32018R0302

Besides that, we concur with the legal analysis of the practices identified in the EC bahavioural study (see
pages 49-52, 88-89, 108-109, 116-117, 124 of the study).

. There is a divergence between the ePrivacy Directive and DMFSD Art 10 with deals with unsolicited
commercial communications via electronic means. Art 10 only requires prior consent for unsolicited
commercial communications via automated calling and fax machines. For all the other means (e.g. email) it
says that member states shall adopt measures so that such communications are not authorised without
consent or that they may only be used if the consumer has not expressed his manifest objection. This means
that for anything that is not automated cold calling or fax (mandatory opt-in), member states can choose
between opt-in or opt-out. The ePrivacy Directive is different in this regard. According to its Art 13, in addition
to fax and automated calling, unsolicited communications via email is also subject to opt-in as a general rule.
Exception is if the email is obtained in the context of a sale of a product or a service, then the company can
use the email for direct marketing of its own similar products or services provided that customers clearly and
distinctly are given the opportunity to object, free of charge and in an easy manner, at the time of the
collection of the contact details and each time they receive a message, in case they did not initially refused.
See also our demand for ban on unsolicited services and communications (Q2).

. Financial services are excluded from the scope of the Geo-blocking Regulation except the provisions
on non-discrimination for payments. Retail finance markets are still largely national affairs. Yet, price
differences between Member States exist, suggesting potential benefits for more cross-border sales and
competition. But it is not easy for consumers to purchase financial services across border from other EU
countries, especially when it comes to insurance products (e.g. motor insurance. It's worth adding that
consumers don’t need more choice, but better choice. More products on the market do not automatically
translate into better consumer outcomes and satisfaction. Hence, the importance for regulators and
supervisors to pay close attention to adequate product design and distribution rules (see our response to Q2
and Q3).

. e-Commerce Directive (2000) is outdated. Its recital 27 provides that “This Directive, together with the
future Directive of the European Parliament and of the Council concerning the distance marketing of
consumer financial services, contributes to the creating of a legal framework for the online provision of
financial services; this Directive does not pre-empt future initiatives in the area of financial services in
particular with regard to the harmonisation of rules of conduct in this field; the possibility for Member States,
established in this Directive, under certain circumstances of restricting the freedom to provide information
society services in order to protect consumers also covers measures in the area of financial services in
particular measures aiming at protecting investors.” Since 2000, many EU financial product-specific
regulations and directives have been adopted or are in the pipeline (e.g. draft Crowdfunding Regulation).

. As identified by the EC behavioural study published together with this consultation, lack of enforcement
of relevant consumer protection rules specified in horizontal and product-specific legislation is problematic.
This is a more pressing issue than coherence between DMFSD and the above-listed EU laws: we have not
identified major incoherencies in that regard. We wish to reiterate our call for a better and coordinated public
enforcement at national and EU level (see response to Q4).

. Finally, the recently adopted Omnibus Directive is also worth mentioning as it applies to financial
services and could help tackle some misleading practices online. The new directive introduces more
transparency requirements for online platforms. For example, if consumer reviews and ratings are introduced
in advertising or the invitation to purchase, the Directive introduces new rules protecting consumers from
fake online reviews and an obligation to inform consumers about the personalized pricing and the ranking of
products.



Question 12. Given that the Directive applies to different products, does it bring any additional value
compared to product-specific legislation? Please give details for your answer.

See our response to Q8 and others.

Question 13. Are you are aware of any contradictions/overlaps/inconsistencies/missing links between the
Directive and national legislation? If so, what are they?

Questions on EU added value

In any policy initiative, the Commission must consider whether there is added value in tackling certain
issues at EU level or whether it would be better for them to be dealt with by the Member States.

Question 14. In your view, what is the added value delivered by the Directive and its implementation, over
and above what could reasonably have been expected from national legislation in the Member States
alone?

High added Medium added Low added Do not
value value value know
Better consumer protection @
Better functioning of the single @
market -
Legal clarity © @

Help in addressing cross-border
problems

Please explain your responses:

Other questions

Question 15: Any other issues

Are there any other issues not covered by the above questions that you feel might require action at EU
level? What would be your preferred solution to the identified issue?
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Please feel free to upload a concise document, such as additional evidence supporting your
responses or a position paper. The maximum file size is 1MB.

The uploaded document will be published alongside your response o the questionnaire. Please note that
your answers o the questionnaire form the key part of your contribution fo this consultation. You should

regard any supporting document you attach as an optional exira serving as additional background reading
lo make your position clearer.

Please upload your file

Contact

Julien.BRUGEROLLE@ec.europa.eu
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